Employment Law Fact Sheet Nc¢ & 3

THE

CHANGING CONTRACT TERMS REEDERS

SSOCIATION

From time to time it may be necessary to make changes to terms of employment.

The contract may be made up of several sources of information including, amongst others:

Letter making the offer of employment

o Written contract of employment

Written terms and conditions of employment
Staff handbook

« Known custom and practice

The first step is to consider what the documentation says about making changes. For example, a contract of
employment may include a written right for the employer to make reasonable changes to the usual place of
work, or an employee's hours of work.

What if the proposed change is not covered? Imposing the change without the employee's consent is
unlawful and in some circumstances may entitle the employee to resign and claim constructive unfair
dismissal.

Making a change

o Consult with the employee. Explain what you want to do and why. Seek consent.

¢ Is there flexibility within the terms of the contract? If yes and the change does not have a hugely

significant effect on the employee go ahead with the change.

« If not, think again. Are there good business reasons for making the change? If the answer is yes, consult

with staff again and seek agreement to the change.

« If they will not agree the only remaining option is to seek to dismiss under the old contract (giving
notice) and re-engage under the new terms. This will always carry the risk of unfair dismissal claims but
where you have good business reasons for wishing to make the change it may be possible to justify the

dismissal as being for "some other substantial reason".
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« Be aware that there is a statutory Code of Practice that must be followed in the event of an employer
wanting to change terms upon dismissal and re-engagement (so-called “fire and re-hire”). A failure to
follow it can result in an uplift of up to 25 per cent on employee compensation where the code
applies and has unreasonably not been followed.

Be Aware!
Under the Employment Rights Act 2025 it is proposed to introduce (in January 2027) a new category of
automatically unfair dismissal for fire and rehire.

The message is that it will be very difficult to justify this practice (highlighted in most people’s minds by
the P and O case) in future. We don’t see many studs trying and failing to vary terms and conditions but
this underlines that contractual changes should be implemented with caution and meaningful
consultation.

Changes that do not require consent
Changes do not require consent where they are not contractual terms.

For example:

o Changes to works rules - instructions and guidance in relation to method of working or dealing with
certain aspects of the job.

« Non-contractual or discretionary benefits, (e.g. discretionary bonus schemes). However, proceed with
caution; a discretionary benefit may have become contractual if it has been routinely applied.

Action points
« Always consider whether the change is a variation of a contractual term. E.g. asking the employee
who mucks out the stables to also drive a horsebox will usually be change in working practices only.

o Visit ACAS Advice Leaflet - Varying a Contract of Employment_or guidance if you are proposing
changes.

This information and draft documentation is provided by the TBA as a guide to members and does not constitute legal or other
professional advice. It is not a substitute for individual legal advice and members are recommended to seek advice on their
own circumstances from a specialist employment lawyer. The TBA does not accept liability for any loss sustained by members
in reliance on the information published on this website.
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